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PRIMER ON THE 48” MACHINE HEIGHT ISSUE
In response to many inquiries from Pennsylvania members of Tri-State AMC, we have prepared the following guidance on the 48” machine height issue to help our members work their way through it.  It is our hope that this will answer the questions and resolve the problems that our members have on this matter.  Please read the following material closely.  If you still have questions, please address them to the NAMA Eastern Regional Office in Herndon, VA.  That phone number is 703-435-1210.

First, some clarifications
1. This is not an issue arising from the Americans with Disabilities Act (ADA ).  Briefly stated, it comes from the PA Uniform Construction Code (UCC) which was passed about ten years ago.  The UCC contained a provision that incorporated another building code, the International Building Code (IBC).  The IBC contains a provision that incorporates yet another building code, the American National Standards Institute (ANSI).  Neither the IBC nor the ANSI are products of any government body, they come from private groups.  About two years ago, the ANSI was changed to require that all controls on all vending machines be no more that 48” from the floor.  That language automatically took on the same status as PA law, and our problem began.

2. The PA Department of Labor and Industry is not doing the building inspections and issuing the citations except in a tiny minority of the cases.  Those inspections are done by local building inspectors in virtually all municipalities in the state.

3. To the best of NAMA’s knowledge, there is only one company that makes a machine that is compliant with the 48” rule.  Dixie-Narco has a glass-front 20 ounce cold drink machine that meets the standard.  

4. This issue did not arise from concerns about wheelchair customers.  If they pull their chairs up to a standard 54” machine, they have sufficient side-reach to be able to operate all controls.  The concern came from the little people whose height does not allow them to reach up to 54”.
What to do if you are cited

Up to this point, all the citations have come from building inspectors who are checking out new construction prior to issuing an occupancy permit.  When they find a machine that exceeds the 48” standard they are ordering that the machine be removed from the building or they will not issue that permit.  So, the first thing to do is to remove the machines and allow your customer to open.

Next, apply for a variance.  Tri-State AMC has worked with the Department of Labor & Industry (L&I) to deal with this situation.  L&I understands that operators cannot get machines that meet the 48” rule.  They know that if the rule is strictly enforced, it will devastate the vending industry in the state.  However they are stuck, because as explained above, that is the current rule in PA.  They have agreed to an expedited process for getting a variance.  We’ll explain how to apply for the variance below.

Third, keep all your paperwork.  In case there is a problem with the variance, you will need to have all documents from the building inspector and L&I, as well as all documents you sent them.  We will not be able to help you unless you have a solid paper trail.

How do I get a variance?
The first thing to do is to ask the building inspector for an application form for a variance.  We have been told that they are supposed to have copies, but we also have learned that that this is usually not the case.  If the inspector who cites you does not have an application, you can get it online.  Use the following steps:

· Go to www.dli.state.pa.us;

· On the far left side click on “Downloadable Forms”;

· In the middle, click on “Business Licenses, Permits and Certifications”, and then click on “Buildings”;

· Scroll down until you see “Uniform Construction Code”, and under that “Labor & Industry enforcement: Buildings and Structures”;

· The second item below that is “Accessibility Appeals/Requests for Variances and Extensions of Time”, click on that;

· At the end of the third paragraph, you will see where to click to get a copy of the form:

· Print the form out, it is only two pages.

You will need to fill the form out, but it is pretty self-evident how to do that.  A check for $100 is also required.  The form and fee are per location (building), not per machine.

One other thing is required.  You will need to submit a letter with the application form saying that you were unable to find any machines that meet the 48” rule.  When we first started this a simple letter seemed to be sufficient, but recently it appears as though the Accessibility Board is asking for documentation of what machines you looked at.  We are trying to get some clarification on this from the Board, but for now it would be best for you to include the names and model numbers of some machines other than the one you are trying to get permitted.  If you have an exclusive contract with a machine manufacturer or supplier you need to explain that in your letter.  The 48” rule cannot override a standing contract, and that should be sufficient basis for the variance to be granted.

What happens after I apply for the variance?
The Accessibility Board meets every month, so your application should be reviewed quickly, and if you have done everything properly, be approved.  Then you will be able to move your machines into the building.

If for some reason your application is rejected, please contact the NAMA Regional Office.  We will notify David Tive, our lobbyist in Harrisburg, who will work with L&I to see what the problem is.  Please have all your paper documents ready to share with both NAMA and David.

What is going to happen in the long run?  Will we have to apply for variances forever?
We stated at the top that this problem does not come from the ADA.  However, that may soon change.  The U. S. Department of Justice has issued draft regulations under the ADA that would mandate a 48” machine height for the entire country.  This would make our PA problem go away, because all machine manufacturers and suppliers would start making and selling only 48” machines.  You could buy one of those and not have to worry about being cited by a building inspector.  NAMA has submitted comments to the Department of Justice on the draft regulations.  We do not know when or if they will be approved, but we are keeping a close eye on the process.

If the federal rule does not go through, Tri-State will have to mount an intensive lobbying campaign to get the law in PA changed to exempt vending machines from the UCC.  It is our basic position that a vending machine should not be part of the building code in the first place since it is not a permanent part of the building.  We prove that all the time by easily wheeling our machines in and out of buildings.  

Conclusion
This is a problem that has caused a number of Tri-State AMC members some difficulty because it is virtually impossible to comply with.  We have worked as hard as we can to make the process of getting around the rule as easy and efficient as possible, and we have had good cooperation from L&I in that effort.  We hope that this guidance will help you deal with the situation should it arise for your company.

Please keep the NAMA Eastern Regional Office of any difficulties you may have.
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President, Tri-State Automatic Merchandising Council
